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€ a free
society the
state does not
administer the
affairs of men.

It administers

justice among
men who
conduct their

own affairs.y

Walter Lippman,
Inguiry into the
Principles of a Good

Society, 1937,
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Need for an Independent Prosecution Service

uestions pertaining to the need for
an independent prosecution serv-
ice (IPS) have been resonating in
discusSions within provincial bureaucra-
cies, assemblies, civil society and rights
related circles for some time. The current
IPS debate assumes significance for at
least two reasons. Firstly, prosecution in
Pakistan has essentially functioned as an
extension of the police with devastating
consequences for the ordinary citizens -
who are frequent victims of mistrials,
false cases, miscarriage of justice, and vio-
lation of their rights.

But prosecution is not just about get-
ting offenders convicted in a court of
law, it is a critical link between investiga-
tion and adjudication, and it seeks to
ensure that the ends of justice are ade-
quately met in the best public interest.
Prosecution filters out major offenders
from minor ones and the innocent, and
serves as a check on investigation and
contributes to the quality of justice dis-
pensed by the courts. Presently, howev-
er, lack of an effective prosecution serv-
ice is one of the reasons perpetrators of
serious crimes are able to evade the law
and the weak and vulnerable continue to
suffer. Our prosecution services, no
doubt, remain seriously flawed and need
to be thoroughly revamped.

Secondly, the country's criminal jus-
tice system is in a state of virtual collapse.
People have lost faith in both police and
the courts, and are increasingly forced to
either "purchase’ justice or accept iniqui-
tous out-of-court settlements dictated by
factors such as power, wealth and social
pressure. Recent efforts at salvaging the
criminal justice system have largely
focused on police reforms while accord-
ing insufficient attention to prosecution.

Thus public prosecutors are still the
‘underdogs' of the system, under-
resourced, under-trained, understaffed
and generally neglected.

A meaningful reform of the criminal
justice system must provide for an inde-
pendent prosecution service, exercising
unfettered administrative, operational
and financial autonomy, staffed by a spe-
cialized cadre of well-qualified and well-
paid public prosecutors under the
Prosecutor General, appointed transpar-
ently on the basis of high integrity and
proven ability and enjoying a constitu-
tionally protected fixed tenure. The pro-
posed service must be impartial, highly
professionalized, socially responsive and
fully accountable. While remaining under
overall government control, its
autonomous character should ensure the
following:

s The independent prosecution service
(IPS) must be immune from political
and bureaucratic interference.

a The government must 'speak’ to IPS
through prescribed rules rather than
through exercise of discretion, the stan-
dard tool for misuse of public authority.

s The IPS should function in conformity
with public interest, defined by the
government through expressed rules.

w The decision whether to prosecute or
not under public interest, as defined in
clearly laid out rules by the govern-
ment, will lie with the prosecution and
NOT the government.

The corrosion in Pakistan's criminal
justice system is too deep and complex
for IPS alone to remedy. Nonetheless, IPS
will be one of the several key measures in
reversing the decline of our judicial serv-

“This publication was made possible with the support provided by the Asian Development Bank. The opinions expressed
herein are those of the author(s) and editor(s) and do not necessarily represent the views of the Asian Development Bank.



Monthly | insaaf

ices. In this regard, TheNetwork for Consumer
Protection took a timely initiative in convening a well
attended consultative workshop on Independent
Prosecution Service in Islamabad (see report inside),

enabling civil society representatives, knowledgeable
lawyers, prosecutors and some senior provincial offi-
cials to intensively deliberate on this important but
understudied issue in the justice sector.

T

Recent amendments in Police Order
2002 tend to re-politicize police per-
formance and undermine its profes-
sional integrity.

olice Order (Amendments)
POrdinance 2004 promulgated on

Nov 26 negates the spirit of PO
2002 envisaging relief to the public
against police excesses by depoliticiz-
ing the institution, besides making it
accountable and people friendly.
Amendments in Police Order 2002
have resulted in several changes:

Changed composition of public
oversight

Police Order 2002 envisaged
equal representation of government
and opposition parliamentarians in
the provincial Public Safety
Commissions (PSCs). The amended
Police Order provides for increased
representation of the ruling party's
parliamentarians in these
Commissions. Each District Public
Safety Commission would now
include three MNAs or MPAs, three
members of the district council and
three independent members selected
by a selection panel. Consequently, the
idea of public oversight over police
functions has suffered a serious blow.
With almost no check on police, the
amendments further endorse the
politicizing of police functions.

Changed composition of the
provincial selection panel
Under the new amendments, the
composition of the provincial selection
panel stands changed. The chief jus-
tices of the high courts are no longer
required to man these panels, as
against the original idea. The panel
now includes the provincial ombuds-
man, chairman of the provincial
Public Service Commission and one

member appointed by the province
chief minister. In view of this new
arrangement, the selection panels
have lost their independence signifi-
cantly, as the provincial government
appoints all three members.

Merging of Public Safety
Commissions and Police
Complaints Authority

Under PO 2002, Police
Complaints Authority (PCA) was
envisaged at provincial level. PCA
was provided for as recourse to public
on matters pertaining to serious police
misconduct. The provision for having
provincial PCA has now been abol-
ished and its functions are shifted to
the Provincial and District Public
Safety Commissions (PSCs). This
means that the functions of public
oversight and grievance redress are
now vested in a single entity having
majority membership from the gov-
ernment side. Also, the provincial and
district PSCs are not sufficiently
empowered to perform its functions.
This has further impaired the concept
of public oversight on police matters
and checking police excesses.

Relationship between Nazim
and the District Police Officer
(DPO)

The Local Government Ordinance
2001 empowers Nazim to write
Performance Evaluation Report (also
known as ACR) of the District Police
Officer. This reasonably rendered
policing as local function. The amend-
ed Police Order though provides for
chief minister of the province to okay
the ACR prepared by a nazim. This is
tantamount to weakening the role of
nazim as well as the district govern-
ment institutions, as police has been

- formally made to observe provincial
government's guidelines.

Provincial government dictating
Provincial Police Officer (PPO)

The PPO has now been made an
ex officio secretary with "total autono-
my in operational, administrative and
financial matters subject to policy,
oversight and guidance given by the
Chief Minister". This arrangement has
reversed the attempts to make policing
a local function independent of politi-
cal interference. PPO is now made to
observe the guidelines by province
home departments. For instance, the
PPO can only appoint a district police
officer (DPO) with the approval of the
provincial government [s. 15(1)]. This
is a clear departure from the original
idea of responsive policing as envis-
aged under PO 2002.

Transfers & promotions

To appoint the PPO, the federal
govei‘nment - and not the National
Public Safety Commission - will now
recommend a panel of three officers to
the provincial government, The PPO,
as mentioned above, can only appoint
a DPO and that too with the approval
of the provincial government. This
amendment further weakens the
attempts aimed at depoliticizing the
police functions.

Station House Officer (SHO)
given control over the investiga-
tion

The amended PO empowers
SHOs to exercise control over investi-
gation functions of the police. So
doing overturns the idea of nurturing
specialized police force, with separate
mandates for watch-and-ward and
investigation branches of the police.
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olice stations (thanas) are
Prequired to immediately and

indelibly enter all relevant
facts of an arrest in their Roznamcha
(daily diary), the most basic record
of Pakistan's criminal justice sys-
tem. This legal obligation is meant
to ensure that arrested persons are
treated in accordance with law and
are produced before a court within
24 hours of arrest. But recent find-
ings of CDPI-Pakistan's research on
implementation of Police Order
2002 and its impact in addressing
public grievances reveal that most
thanas in Pakistan use erasable lead
pencil for Roznamcha entries, which
can be easily changed to cover up
extended unlawful custody without
producing a detainee before the
court and other human rights abus-
es. This malpractice defeats the very
purpose for which a Roznamcha

Police must stop doctoring Roznamcha
to cover up illegal detentions

(daily diary) is maintained. Police
officials widely make such lead
pencil entries and frequently
change them to evade responsibility
for unlawful acts. : '

Thus a person actually arrested
much earlier could be shown in the
Roznamcha as having been arrested
much later. This practice, according
to CDPI-Pakistan, makes comp]janc'e
with laws and procedures almost
impossible, and provides an oppor-
tunity for abuse of authority and
serious human rights violations.
Moreover, police stations often
maintain unauthorized parallel (sec-
ond) Reznamcha and even substitute
original Roznamcha with doctored
one to commit crimes against citi-
zens while circumventing accounta-
bility under the law.

CPDI-Pakistan has written to
senior police leadership in

Islamabad and all provincial capitals
demanding that the use of lead pen-
cil to make Roznamcha entries should
be immediately stopped. Moreover,
concrete steps must be taken to
ensure that it is not possible for
police stations to maintain parallel
Roznamchas or replace original
Roznamchas with doctored ones.

This would definitely help in
strengthening rule of law and pro-
tecting citizens, especially the vul-
nerable section of society, against
most common human rights abuse
by the police. Monthly insaaf and
TheNetwork for Consumer
Protection fully support CPDI-
Pakistan's campaign on this issue.
Besides, monthly insaaf appeals to
its esteemed readers to join hands in
creating public awareness on the
issue and writing similar letters to
senior officials in the home min-
istries as well as police departments
demanding effective corrective
measures.

Experts demand Independent Prosecution Service (IPS) to
improve Criminal Justice System

rosecution services must be
Pautonomous and unified under

a separate institutional setup to
be able to exercise independence of
judgment and discretion without
extraneous influence, while remaining
fully accountable. Only Independent
Prosecution Service (IPS) can ensure
that ends of justice are adequately met
in best public interest, whereas the
existing weak and fragmented prose-
cution impedes delivery of efficient
and socially beneficial justice services,
and contributes to erosion of civil lib-
erties and basic rights. This was part
of the consensus emerging from a con-
sultation workshop on Independent
Prosecution Service in Pakistan con-
vened in Islamabad on March 5 by
The Network for Consumer
Protection, and patticipated by emi-
nent lawyers, civil society representa-
tives, rights activists, justice sector

experts and senior provincial officials.
Stressing on the role of prosecu-
tion in ensuring "proper” justice,
President Supreme Court Bar
Association, Qazi Jamil informed that
in some countries the Attorney Branch
assisted the courts in dispensation of
human rights. Former IGP Islamabad
Wajahat Latif sad that independent
prosecution could lead the court to the
right decision. Senior Advocate
Supreme Court, Mohammad Akram
Sheikh maintained that existing prose-
cution services were not in line with
the Constitution. Acting as an exten-
sion of the investigation agency, they
were bound to take forward the police
case and, in the process, even commit
crimes resulting in miscarriage of jus-
tice. He alluded to UN Resolutions and

Convention on Prevention of Crime

and Treatment of Offenders to which
Pakistan was signatory and, therefore,

obliged to establish independent prose-
cution services to ensure free, fair and
unbiased trials. Law professor Ms.
Misbah Saboohi stressed on human

character and individual integrity of
prosecuting staff, transparent selection
process and security of tenure of the
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Prosecutor General.
Recommendations of the workshop
included the following;

P IPS should be integrated into a
unified structure under an appro-
priate institutional umbrella, suffi-
ciently empowered and resourced,
and equipped with necessary
mechanisms for monitoring &
evaluation of its performance and
also accountability.

P IPS must possess operational
autonomy and institutional inde-
pendence and integrity to play its
due role, together with other state
institutions, in providing improved
justice services to the people.

P IPS must be sensitive to public

needs and interests for promoting
a just, humane and secure society
rather than furthering criminaliza-
tion through indiscriminate con-
victions, For this, prosecution
service must have the necessary
professional expertise, capacity
and resources to effectively per-
form within a citizen-friendly
framework.

P Professional training and capacity

building on an ongoing basis was
required to ensure a quality spe-
cialized service, so as to function
efficiently, and be able to set stan-
dards for high quality criminal
justice services in Pakistan.

P Problem of ownership of the IPS

must be resolved in public's best
interest rather than bureaucratic
rivalries for control over the insti-
tution.
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Parliamentarians, civil society demand fairer Freedom of

Information (FOI) law

articipants at the workshop on Freedom of
PI nformation and People’s Right fo Know urged the

government to improve the Freedom of
Information (FOI) law so that the public could safe-
guard its rights and interests free of bureaucratic hur-
dles. The workshop was organized by The Network for
Consumer Protection in Islamabad on March 25 to rein-
force civil society's demand for an improved FOI
regime in the country.

Sentor Farhatullah Babar told the participants that
FOI law suffered from some basic defects. Thus it did
not override existing laws that could be used to deny
information to citizens, e.g. under the Official Secrets
Act any government documents could be labeled as
classified to hide public information. "People must have
the right to access not only final outcomes but also not-
ing and minutes to know how decisions were arrived
at, merits of dissenting notes and any cogent reasons
given to overrule it," Senator Babar said.

Mr. Mazhar of CRCP enumerated deficiencies in

+ the FOI 2002 Ordinance and Rules of Business, which
made it costly, cumbersome and time-consuming for
citizens to access public information. The FOI law was
limited to only federal bodies and did not extend to the
provinces, although there were several FOI provisions
at district level under the devolution plan.

Ms. Sherry Rehman, MNA stressed that Freedom
of Information was a serious consumer right issue.
Reports relating to public welfare were gathering dust
and denied access by government departments, as the
existing law did not provide easy access and entitle-
ment as a citizen to access such documents. Instead, cit-

izens had to present a case to access any public infor-
mation. Her private member’s bill sought to overcome
many of these shortcomings in the existing FOI law
besides extending its scope to all four provinces. She
mentioned large scale official irregularities documented
in Auditor General's report and urged civil society
organizations to look beyond the FOI Ordinance in car-
rying forward the struggle for meaningful FOI regime.

Welcoming the delegates, TheNetwork Executive
Coordinator Ali Qadir said that freedom of information
was like 'oxygen' to a society, without which societies
cannot move forward. Viewing FOI Ordinance 2002 as
an effort too little, too little, he said the issue of FOI was
far from over, and it was just the beginning. Ali Qadir
stresses on the nexus between access to information
and.good governance.

Tracing the history of FOI struggle in Pakistan,
Zafarullah Khan of the Centre for Civic Education pre-
sented a brillant critique of existing FOI law. Mr. Wajahat
Latif opined that FOI was a very important public issue
that went hand in hand with many other issues.
Pakistan, he added, was an over-legislated and over-clas-
sified, yet under-informed country.

Discussing FOI and the electronic media, Matiullah
Jan of Internews explained that existing FOI law failed to
address needs of the electronic media. Majority of the
population did not know about existence of FOI law, nor
could it access information held by the government.
Recent amendments in PEMRA laws rather than facilitat-
ing access to information for private TV channels and
FM radios make the process more cumbersome and cost-
ly, he added.
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